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Recouping Gosts

A prevailing employer in a
discrimination case may be able
to recover fees and costs

S SOITe companeés operaing in

New Jesey know, the financial

costof succesfully defendng a
discrimination or wrongful termination
lawsuit canbe substantial.To get to the
sumrmary judgmentstage,an employer
could spendas much as $30,000 to
$50,000in attorneysfees,andpossiby
more. If atrial occursthecostsareeven
higher And while dismissalof a com
plaint is always welcome, that resut
may be bittersveet,giventhe monetry
ard othercodsinvolvedto securdt. An
enployer, however, may be ale to
recoupits costsfrom an unsuccessful
plaintiff. This article explores one
avenuethatmayaccomplishthatobjec
tive, whereplaintiff hasbroughta claim
under Title VII, 42 U.S.C. § 1981 et
seq.,or the Americanswith Disabilities
Act.

Title VII, 42 U.SC. § 1988(b),and
the ADA providethata court,in its dis-
cretion, may awad reasonableattor-
neys’ feesto the prevailing party. 42
U.S.C. § 2000e-5(k); 42 U.S.C. §
1988(b) 42 U.S.C. § 12205. In
ChristiansburgGarmentCo. v. EEOC
434U.S. 412,421 (1978),the Suprere
Cout held that“a district court may in

Ganziswith Adorno & Yossof Wayne

its discretion awardattorney’s feesto a
prevaiing defendanin a Title VII cas
upona finding thatthe plaintiff’ s action
wasfrivolous unreasnabk, or without
foundaton, eventhoughnot broughtin
subjective bad faith.” This same stan
dad hasbeenheld appicable to caes
brought under the ADA and Sectons
1981, 1981a, 1982, 1983, 1985, and
1986 0f the Civil Rights Act.

Whatdoesit meanfor a caseto be
frivolous, unreasonabe, or without
foundaton? “ [F]rivolous, unreason-
able, or withoutfoundaton,’in this con
text, implies‘groundles ... ratherthan
simply that the plaintiff hasultimatly
lost his case.” EEOC v. L.B. Foger
Co., 123 F.3d 746, 751 (3d Cir. 1997)
(citation omitted). Stated somewhatdif-
ferently, a trial coutt’s findings that a
plaintiff’s claims were “uttedy without
bagsin law or in fact” andthat prelim-
inary investgaion would have shown
thatto plaintiff andhis attorney asthey
prepaedthe casewere sufficientto jus-
tify an awardunderthe Christiansbug
standard.

In decding whether to awad fees
to a prevailing defendantunder Title
VI1, federl coursin New Jerseyexam
ine seveal factors includingif: (i) the
plaintff esablisheda prima facie ca,
(ii) the defendantofferedto settle, and
(iii) the trial court dismised the cae
before or after a trial on the meits.
Other facbors that coutts may consder
includewhethertheissuein the ca is
oneof first impresson andwheterthe
contovey is bagd upona real threat
of injury to the plaintiff. While subpc
tive badfaith is not a prerequiite to an

awau, it is anaggmavating factor in the
feeawad deeminaton. EEOCv. L.B.
Foger Co., 123 F.3d 746, 751 (3d Cir.
1997} Smth v. Coninentallns. Corp,,
747 F. Supp. 275, 284 (D.N.J. 1990),
aff'd, 941 F.2d1203(3d Cir. 1991).

Employers mustbe mindful of sewv
eral factsin evaluaing wheterto pur
sue feesfrom an unaiccessfulplaintiff.
First, deeminaions are made on a
ca-by-casebasgs. Moran v. Southern
Regl High Sch.Dist. Bd. of Edu.,2006
WL 932339 at *4 (D.N.J. Apr. 11,
2006) Thus what succeededin one
adion may not suceal in ancther,
given factual differencesanong cases.
Secaod, courts considering such
motions by employers are cautonedto
“regst the undestandabé tenmptaion to
engagein pog hoc reasonig by con
cluding that, because plaintff did not
ultimatly preval, his adion musthave
beenunreasnabk or without founda
tion.” Christiandurg, 434 U.S. at421-
22.0r asthe Sevenh Circuit explained,
“There is a signficant difference
betwveenmaking a weakargumentwith
little chanceof succes ... andmaking a
frivolous argunent with no chanceof
succes... [I]t isonly thelatterthatper
mits defendarg to recover attorneys
fees” Khanv. Gallitano, 180 F.3d 829,
837 (7th Cir. 1999).Third, asa geneal
rule fee-ifting in favor of prevaling
defendansisnotroutineandisnotto be
used sparingly. Veneziano v. Long
Island Pipe Fabicaton & Suppy Corp.,
238F. Supp.2d 683,688(D.N.J.2002),
aff’d in patt, dismissedin part, 79 Fed.
Appx.506 (3d Cir. 2003).

Though certainly diffi cult, obtain-
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ing an awad of attorneys'feesagand

an unsuccesful plaintiff is by no means
impossibk, even where a caseis dis-

missed on summary judgment. As
District Judge Cheder held in Moran,

“To determinewhetherfees are appre

priateaftera summaryjudgmentmotion,
courts generally consider
whether...here was at leastsomebass
in law for the plaintiff to bring the suit.”

Or asthe Courtremarkedn Ste&noniv.

Board of Chosen Freeholders 180 F.

Supp. 2d 623,628 (D.N.J. 2002),aff'd,

65 Fed. Appx. 783 (3d Cir. 2003), “In

detemining whethera suit is frivolous,
‘a district cout mustfocuson the ques

tion whetherthe caseis so lacking in

arguablemerit as to be groundess or
without foundationrather than wheter
the claim was ultimately succestil.”

(citation omitted)

Corsider a few exampes In
Boehler v. Middletown Townshig 1991
WL 49748(D.N.J Mar.27,1991),Judge
Fisher, afterdenyingsunmaryjudgment
and dismissing plaintiff’s civil rights
claim following a benchtrial, ruled that
defendantshad proved that plaintff’ s
action wasfrivolous Among the cout’s
findings:plaintiff wasunable to provide
any evidenceat trial in supportof his
claims; plaintiff only offered his own
tegimony to support his claims, even
thoughthere was directly contradctory
tegimony from seveal withesses;and
despite his actions being groundless,
plaintiff forced the case to trial.
Defendants were awarded more than
$39,000in feesandcostspursuanto 42
U.S.C.§1988.

In Stefanoni, the court awarded
defendarts fees and coss after dismiss
ing plaintiffs’ Title VIl claims on sum
mary judgment. The court noted that
plaintiffs failedto establisha prima facie
caseof sexualharassmentor retaliation.
The court also obseved that plaintiffs

made sdtling the case imposside by
refusing to negotiate from their initial
sdtlement demard of one million dol-
lars. Further, plaintiffs’ claims did not
suwvive sunmay judgment Two add-
tiond factors influenced the outcome.
First, once one of the plaintiffs com-
plained of sexua harssnent the attor-
ney general's office conducted a thor-
ough examination of the eviderce and
determined that her allegatbons lacked
credibility and were unsubsartiated and
legdly insuficient Secord, a county
hearing officer, after an administrative
hearing, sustained chargesof miscanduct
upon which plaintiffs’ terminaions were
based. According to the court, “[t]hese
decisions made plaintiffs aware of the
factud and legd infirmities of al their
claims prior to bringing suit....”
Ultimately, defendants were awarded
more than$90,000.

Employersshoul notdeceivethem
selves into thinking that a victory on
motion or attrial will trangate into afee
awad. Condder the caseof Baxter v.
AT&T Communications, 1989 WL
121058 (D.N.J. Sept 5, 1989) Ther,
defendantobtained summary judgnent
after the court found that plaintiff had
not proffered“one shred of evidence"to
suppot his claims. Defendant had also
made two setiement offers, both of
which were rejeced. Thesefact led the
coutt to concludethat“at leag from the
time plaintiff’s depostion was taken,
plaintff and his counsel should have
been aware that plaintiff coud not
demongrate sufficient facs to cary
plaintiff’s burden of proving a prima
facie caseof racediscriminaion.”

For three reasons, howeve, the
Baxer coutt cho® not to awad fees.
First, it found that plaintiff broughtand
pursuedtheactionin goodfaith. Second,
the coutt constdered plaintiff's limited
financial reourcesand ability to pay.

Third, the coutt expressedconcernover
the“chilling” effectanyawardmayhave
onfuturelitigans.

Baxter is one of mary caseswhere
defendans were unauccesful in motions
for anawardof fees Thereasonsvhy a
court may deny the motion are varied.
Succes on a motion for feesis by no
meansa cettainty, norisit, unfortunate
ly, eadly predctable, even after dis-
missal of an emgdoyee’s Title VII,
Secion 1981, 0r ADA caseat sunmary
judgrentor trial. Undertherights setof
facs, coutts, however do grant such
motions and award prevaling defen
darts their fees— andsometimessig-
nificant amounts. Moran v. Souhern
Reg'l High Sdc. Dist. Bd. of Edu,
2006 WL 93233 at *4 (D.N.J. Apr.
11, 2006); Stefanoni v. Board of
ChosenFreetolders, 180 F. Supp. 2d
623, 628 (D.N.J.2002), aff’d, 65 Fed.
Appx. 783 (3d Cir. 2003.

Beforefiling suchamotion, ahost
of quedions should be asked. Did
plaintiff estabisha prima case of dis-
crimination? Was plaintiff able to
adduceany evidenceto suppot his or
her claims? Did defendant move for
summary judgment? If not, why not?
Was plaintiff’'s setlementposure rea
sorableor did that force the litigaion
to procea unneessaily? Did plain-
tiff commencetheadionin goodfaith
andcould heor sheafford anaward of
feesif asessed?Does the enmployer
want to incur additional fees in
prepaing a motion, with no guarante
of success?

Depending upon the answes to
these questons, and given the right
circumstances, an emgdoyer may be
willing to take its chan@s on sucha
motion, not only for the potential
recowery that may resut, but also for
the messgeit sendsto other potental
plaintiffs. m



