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IN PRACTICE

EMPLOYMENT LAW
BY DAVID H. GANZ

As some companies operating in
New Jersey know, the financial
costof successfully defending a

discriminationor wrongful termination
lawsuit canbesubstantial.To get to the
summary judgmentstage,an employer
could spend as much as $30,000 to
$50,000in attorneys’fees,andpossibly
more.If a trial occurs,thecostsareeven
higher. And while dismissalof a com-
plaint is always welcome, that result
maybebittersweet,given themonetary
and othercosts involvedto secureit. An
employer, however, may be able to
recoup its costs from an unsuccessful
plaintiff. This article explores one
avenuethatmayaccomplishthatobjec-
tive, whereplaintiff hasbroughtaclaim
under Title VI I, 42 U.S.C. § 1981 et
seq.,or theAmericanswith Disabilities
Act.

Title VII , 42 U.S.C. § 1988(b),and
theADA providethata court,in its dis-
cretion, may award reasonableattor-
neys’ fees to the prevailing party. 42
U.S.C. § 2000e-5(k); 42 U.S.C. §
1988(b); 42 U.S.C. § 12205. In
ChristiansburgGarmentCo. v. EEOC,
434U.S. 412,421(1978),theSupreme
Court held that “a district court may in

its discretion awardattorney’s feesto a
prevailing defendantin a Title VI I case
upona finding thattheplaintiff’ s action
wasfrivolous, unreasonable, or without
foundation, eventhoughnot broughtin
subjective bad faith.” This same stan-
dard hasbeenheld applicable to cases
brought under the ADA and Sections
1981, 1981a, 1982, 1983, 1985, and
1986of theCivi l RightsAct.

What doesit meanfor a caseto be
frivolous, unreasonable, or without
foundation? “‘ [F]rivolous, unreason-
able,or withoutfoundation,’ in thiscon-
text, implies‘groundless … rather than
simply that the plaintiff hasultimately
lost his case.’” EEOC v. L.B. Foster
Co., 123 F.3d 746, 751 (3d Cir. 1997)
(citationomitted).Statedsomewhatdif-
ferently, a trial court’s findings that a
plaintif f’s claims were “utterly without
basis in law or in fact” andthatprelim-
inary investigation would have shown
that to plaintiff andhis attorneyasthey
preparedthecasewere sufficientto jus-
tify an awardunderthe Christiansburg
standard.

In deciding whether to award fees
to a prevailing defendantunder Title
VI I, federal courts in NewJerseyexam-
ine several factors, including if: (i) the
plaintif f establisheda prima facie case,
(ii) the defendantofferedto settle, and
(iii ) the trial court dismissed the case
before or after a trial on the merits.
Other factors that courts may consider
includewhetherthe issuein the case is
oneof fi rst impression andwhether the
controversy is based upona real threat
of injury to the plaintiff . While subjec-
tive badfaith is not a prerequisite to an

award, it is anaggravating factor in the
fee award determination. EEOCv. L.B.
Foster Co., 123 F.3d 746, 751 (3d Cir.
1997); Smith v. Continental Ins. Corp.,
747 F. Supp. 275, 284 (D.N.J. 1990),
aff ’d, 941F.2d1203(3d Cir. 1991).

Employers mustbemindful of sev-
eral factsin evaluating whether to pur-
sue feesfrom an unsuccessfulplaintiff.
First, determinations are made on a
case-by-casebasis. Moran v. Southern
Reg’l High Sch.Dist. Bd. of Edu.,2006
WL 932339 at *4 (D.N.J. Apr. 11,
2006). Thus, what succeededin one
action may not succeed in another,
given factualdifferencesamong cases.
Second, courts considering such
motionsby employers are cautionedto
“resist theunderstandable temptation to
engagein post hoc reasoning by con-
cluding that, becausea plaintiff did not
ultimately prevail, his action musthave
beenunreasonable or without founda-
tion.” Christiansburg, 434 U.S. at 421-
22.Or astheSeventh Circuit explained,
“There is a significant dif ference
betweenmaking a weakargumentwith
li ttlechanceof success… andmakinga
frivolous argument with no chanceof
success… [I]t isonly thelatter thatper-
mits defendants to recover attorney’s
fees.” Khanv. Gallitano, 180F.3d829,
837 (7th Cir. 1999).Third, asa general
rule fee-shifting in favor of prevailing
defendants isnotroutineandisnot to be
used sparingly. Veneziano v. Long
IslandPipeFabication& Supply Corp.,
238F. Supp.2d683,688(D.N.J.2002),
aff’d in part, dismissed in part,79 Fed.
Appx.506(3d Cir. 2003).
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Recouping Costs
A prevailing employer in a
discrimination case may be able
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ing an award of attorneys’feesagainst
an unsuccessful plaintiff is by no means
impossible, even where a case is dis-
missed on summary judgment. As
District Judge Chesler held in Moran,
“To determinewhetherfees are appro-
priateafterasummaryjudgmentmotion,
courts generally consider
whether…there was at leastsomebasis
in law for theplaintiff to bring thesuit.”
Or astheCourt remarkedin Stefanoniv.
Board of Chosen Freeholders, 180 F.
Supp.2d 623,628 (D.N.J.2002),aff ’d,
65 Fed. Appx. 783 (3d Cir. 2003), “In
determining whethera suit is frivolous,
‘a district court mustfocuson the ques-
tion whether the caseis so lacking in
arguablemerit as to be groundless or
without foundationrather than whether
the claim was ultimately successful.’”
(citation omitted).

Consider a few examples. In
Boehler v. MiddletownTownship, 1991
WL 49748(D.N.J. Mar.27,1991),Judge
Fisher, afterdenyingsummaryjudgment
and dismissing plaintiff’ s civi l rights
claim following a benchtrial, ruled that
defendantshad proved that plaintiff’ s
action wasfrivolous. Among the court’s
findings:plaintiff wasunable to provide
any evidenceat trial in supportof his
claims; plaintiff only offered his own
testimony to support his claims, even
thoughthere was directly contradictory
testimony from several witnesses;and
despite his actions being groundless,
plaintiff forced the case to trial.
Defendants were awarded more than
$39,000in feesandcostspursuantto 42
U.S.C.§ 1988.

In Stefanoni, the court awarded
defendants fees and costs after dismiss-
ing plaintiffs’ Title VI I claims on sum-
mary judgment. The court noted that
plaintif fs failedto establisha prima facie
caseof sexualharassmentor retaliation.
The court also observed that plaintiffs

made settling the case impossible by
refusing to negotiate from their initial
settlement demand of one million dol-
lars. Further, plaintif fs’ claims did not
survive summary judgment. Two addi-
tional factors influenced the outcome.
First, once one of the plaintiffs com-
plained of sexual harassment, the attor-
ney general’s office conducted a thor-
ough examination of the evidence and
determined that her allegations lacked
credibili ty and were unsubstantiatedand
legally insufficient. Second, a county
hearing off icer, after an administrative
hearing, sustained chargesof misconduct
upon which plaintif fs’ terminationswere
based. According to the court, “ [t]hese
decisions made plaintiffs aware of the
factual and legal infirmities of all their
claims prior to bringing suit….”
Ultimately, defendants were awarded
more than$90,000.

Employersshould notdeceivethem-
selves into thinking that a victory on
motion or at trial wil l translate into a fee
award. Consider the caseof Baxter v.
AT&T Communications, 1989 WL
121058 (D.N.J. Sept. 5, 1989). There,
defendantobtained summary judgment
after the court found that plaintiff had
not proffered“one shredof evidence”to
support his claims. Defendant had also
made two settlement offers, both of
which were rejected.Thesefacts led the
court to concludethat “at least from the
time plaintiff’ s deposition was taken,
plaintif f and his counsel should have
been aware that plaintiff could not
demonstrate sufficient facts to carry
plaintif f’s burden of proving a prima
facie caseof racediscrimination.”

For three reasons, however, the
Baxter court chose not to award fees.
First, it found that plaintiff broughtand
pursuedtheaction in goodfaith. Second,
the court considered plaintif f’s limited
financial resourcesand ability to pay.

Third, the court expressedconcernover
the“chil ling” effectanyawardmayhave
on future li tigants.

Baxter is one of many caseswhere
defendantswereunsuccessful in motions
for anawardof fees. Thereasonswhy a
court may deny the motion are varied.
Success on a motion for fees is by no
meansa certainty, nor is it, unfortunate-
ly, easily predictable, even after dis-
missal of an employee’s Title VII,
Section 1981,or ADA caseat summary
judgmentor trial. Undertherights setof
facts, courts, however, do grant such
motions and award prevailing defen-
dants their fees— andsometimessig-
nificant amounts. Moran v. Southern
Reg’ l High Sch. Dist. Bd. of Edu.,
2006 WL 932339 at *4 (D.N.J. Apr.
11, 2006); Stefanoni v. Board of
ChosenFreeholders, 180 F. Supp. 2d
623, 628 (D.N.J. 2002), aff’d, 65 Fed.
Appx. 783 (3d Cir. 2003).

Before fi li ng sucha motion,a host
of questions should be asked. Did
plaintiff establi sh a prima caseof dis-
crimination? Was plainti ff able to
adduceany evidenceto support his or
her claims? Did defendant move for
summary judgment? If not, why not?
Was plaintif f ’s settlement posture rea-
sonableor did that force the litigation
to proceed unnecessarily? Did plain-
tiff commencethe action in goodfaith
andcould heor sheafford anaward of
fees if assessed?Does the employer
want to incur additional fees in
preparing a motion, with no guarantee
of success?

Depending upon the answers to
these questions, and given the right
circumstances, an employer may be
will ing to take its chances on such a
motion, not only for the potential
recovery that may result, but also for
the messageit sendsto other potential
plaintiff s. ■


